iCINDEKILER

ONSOZ Ve TESEKKUR ...ttt ettt aae 7
ICINDEKILER ...vviveveteeeeeeet ettt tetetetete s et es ettt tese s s st et esesesesesebesetetesesessssesesesesesesasan 9
KISALTMALAR CETVELI....cucvvieiveicieisisie ettt enaeaenas 15
GHRIS «eeeereerecieeieceee e es s e s e s e e sas s besss s bs e bs e ss e ss e s e ssesss e ss e s eassesssessssessnssranns 17

BiRINCi BOLUM
COCUGUN YARARI KAVRAMI VE ESASLARI

I Giris AGIKIAMAIAIT.....eeiieeie e et e e et e e et e e e neeas 23
I “COCUZUN Yarar!” KaVIamMl....ccueeeeceeeeerieeeeeeeeeesieeeeseteeeesnseeessnseeessnsaeessssesesnnsnes 23
N o T o1 U] USSR 23

1. SOZCUK ANIGMI ettt 23

2. HUKUKI ANTAMI ettt e e s 25

B. Yarar e e 31

1. SOZCUK ANIGMI .ottt 31

2. HUKUKI CBIGRVESI . veiiitiiee et ettt e e ee e e e tae e e entee e eaeeas 32

A, ANIAM Ve IGEIIBi cuvivvivieieiieeeeeie ettt ettt aeaa 32

b. GOreceli Niteligi....ccccoereeeiiee et 40

M. “Cocugun Ustiin Yarar!” KaVramil ......c.ceceeiveeeiinieieeieeiseeeseeseessssseesesssessesssenes 42
A. Cocugun Ustiin Yarari Kavraminin Terminolojik incelemesi..........ccccccecvuenen.. 43

B. BM Cocuk Haklari S6zlesmesi -Cercevesinde- Cocugun Ustiin Yarari

KaVIamMI o 47
C. Tirk Hukukunda “Cocugun Ustiin Yarar” Kavrami ........cccceeeeeevveineeneeeenenennn. 51
1. Genel AGIKIAMAIAr ...oc.eiiiie e 51

2. Cocugun Kendi Yararlari Arasindaki Ustiinliik iliskisi (ig iliskide
UstinlUk/Ustln TUEUIMA) cvevieiieeeeeeceecececeeeeee et s 53



10 Icindekiler

3. Diger Yararlar Karsisindaki Ustiinliik iliskisi (Disa Karsi/Dis iliskide

USEUNITK) vveivieeeeceeeeectcseerc ettt re et sttt st es et bt stenssreseenean 57
a. Toplumsal Yarar Karsisinda Ustiin Tutulma (Dikey iliskideki

USTUNITK) vttt 58

b. Uciincii Kisi Yarari Karsisinda Ustiin Tutulma (Yatay iliskideki
USTUNITK) vttt ettt st s b st s enis 59
D. Yabanci Devlet Hukuklarinda “Cocugun Ustiin Yararl” Kavrami ..................... 62
1. Alman Hukukunda “Cocugun Ustiin Yarari” Kavrami.......ccceceevevrveeerennan. 62
2. lsvicre Hukukunda “Cocugun Ustiin Yarar!” Kavrami .......ccocceeevvereenruennas 64

3. ABD Hukukunda (Amerikan Hukukunda) “Cocugun Ustiin Yararr”

K@VIaml..eciiiiiiiiiiiiiiiiiic 66

IV. Cocugun —Ustiin- Yarari Kavraminin Yapisal ve Hukuki Temelleri.........ccccvnen... 71
A, Genel AGIKIAMAIAL ...ooie e 71
B. Cocugun Korunmasinin Tarihsel Geligimi........ccccoecveereeiei e, 72
C. YaPISal TEMEIIETT oottt e et e e e te e e e eabeeaeas 76
1. Hukukun Pozitif Kurali Olarak KOruma .........cccceeveeiiiienieennienieceeeeiees 76

2. Hukukun Genel ilkesi Olarak KOruma .........cooeeverueuererernireriseeseneresssseeenenns 77

3. Menfaatler Kurami Temelinde Zayif Taraf Olarak Koruma..........cccc........ 79

4. Hukukun Baglayici Olmayan Kurali Olarak Koruma .......ccccceevvveevieenieennnen. 80

D. HUKUKI TE@MEIIEIT ...eeeiieiieieeeee ettt 83
1. Milletlerarasi Diizenlemelerde Cocugun- Ustiin- Yarari........ccceevvvevenennnn. 83

a. Cocugun Korunmasina iliskin Avrupa Konseyi Sézlesmeleri................ 86

b. Cocugun Korunmasina iliskin Lahey S6zlesmeleri..........ccccovvvevevevennnee. 87

2. Cocugun — Ustiin- Yararina iliskin Milli Diizenlemeler.........ccocovvevvereruennas 91

a. Anayasada CocugUN KOrUNMASI......ccceiueeeeriuieeeeiireeeeciireeeesireeeeeveeeeeannes 92

b. Tiirk Milletlerarasi Ozel Hukukunda Cocugun Korunmasi ................... 95

V. BOlUm DegerlendirMesi......cccuuieiiiiieeeiiee ettt re e e e e et e e e e 97



Icindekiler 11
iKiNCi BOLUM
TURK MILLETLERARASI OZEL HUKUKUNUN GENEL MESELELERi CERGEVESINDE
COCUGUN USTUN YARARI
l. Giris AGIKIAMAIAIT.....ueiieeiieeeee e et e et e et e e e aeeas 99
Il.  Milletlerarasi Ozel Hukukunun Adalet Anlayisi Agisindan Cocugun Ustiin
YaFATT ettt e e e 99
ll.  Milletlerarasi Ozel Hukukun Menfaatler Sisteminde Cocugun Ustiin Yarari...... 101
IV. Kanunlar ihtilafi Hukuku Genel Meselelerinde Cocugun Ustiin Yarari............... 103
A. Genel AGIKIAMAIAr......c.ueeeecee e 103
B. Vasiflandirmada Cocugun UStlin Yarari.......ccceeeevevieeeeeveeeeeseereeeeeeesenenenens 105
1. TasIYIC ANNEIK. ..o e 110
2. COCUBUN VESAYETi.ecciiiiieeeiiieeciieeeecttee et e ettt e e tre e e aae e e rae e e e are e e e naeas 117
C. intibakta CocUBUN USTUN Yarari....cocivveieeiieeeieeiiee sttt saenenes 122
D. On Sorun Yéniinden Cocugun UStlin Yarari.......cocoeeeeveeveeieireneeiseseeesennas 131
1. GENEl 01arak ..cueeeeieieeieeee e 131
2. On Sorun Baglaminda Cocuga iliskin Milahazalar..........cccccevevevevevennene. 137
a. Vatandasghik HUKUKU ........oooviiiiiiieeeeeec e 138
b. Ad Hukuku Baglaminda ........ccceeveiiiieniiiiiieeiee e 139
c. Hakimin Hukukunda Bilinmeyen Hukuki iliskilerde Cocuga
HSKIN DUFUMIAE «.vveiececeeecetee ettt 143
E. Atf YONUNAEN USTUN Yarar ...oocoveieveveveveverereieeiseiee et reessssssssssssssesesesesenes 145
F. Yabanci Hukukun Uygulanmasi Yéniinden Ustiin Yarari .......ccoceeveevveninennae 151
G. Dogrudan Uygulanan Kurallar Yoniinden Cocugun Ustiin Yarari ................. 153
H. Tirk- Kamu Diizeni Miidahalesi Yéniinden Cocugun Ustiin Yarari............... 155
1. Cocugun Yararinin Tiirk Kamu Dizeninin Kapsaminda Ele Alinip
AlINMayacagl YONUNGEN.....c.uieiiiiiieeiee ettt 156
2. Gocugun Yararinin Tirk Kamu Duzeni Miidahalesini Engelleyici Bir
Durum Olarak Dikkate Alinip Alinamayacagi Yoniinden ..........ccccccu....... 164
V. BOlUm DegerlendirMesi.....c.ucccceeeeeciie ettt see e e e nae e 175



12 Icindekiler
UCUNCU BOLUM
COCUGUN USTUN YARARININ TURK MiLLETLERARASI
OZEL VE USUL HUKUKUNA YANSIMALARI

N 1 [ T Yol 4T 4 -1 - 1 o IS 177
Il.  MOHUK’un Baglama Kurallari Cercevesinde Cocugun Hukuki Statisii .............. 177
A, Genel AGIKIaMAIAr ......ooe e e e e 177
B. MOHUK’ta Cocugun Yararinin Dogrudan Goézetildigi Alanlar...........cccoouuu.... 179
1. COCUBUN SOYDAGI .vvieeeiiiiecieee ettt et stre e e e are e e 179
a. Soybagi Kavramive ONemMi ......ccovvveueeieveieiceeeeeceeeeeeeee e 179
b. Cocugun Soybaginin KUrulmasi........cccceeevvveeeecieeeecieee e 180
C. DegerlendirMe ......cooiiiiieeeeeeee e 191
d. Cocugun Soybaginin DUzeltilmesi.......ccceeeeeviireeiiiiieiie e, 193
e. Cocugun SoybaginIn iptali......cccceeeireiieiieicesee e 197
f.  Cocugun Soybaginin HUKUm ve Sonuglar.......ccccccecveeeeciieeeecvee e, 199
R o Yol U {8 o TNV A= =YY o SR 202

a. MOHUK’ un ilgili Baglama Kurallarinda Cocugun Velayetinde
COCUBUN YararT.ueeeeeeeieeeeeesitee ettt ettt et ettt e s eereesbeesanee e 203
b. Misterek Velayette COCUSBUN Yarari .....cccceeeeeveieecieeeeecieeeeeveee e 212
3. Cocugun EVIat EdiNilmMesSi.....ccueieiiuiieeeiiieeccee et 216
C. MOHUK’ta Cocugun Yararinin Dolayl Olarak Gézetildigi Alanlar ................. 226
1. Cocugun Hak ve Fiil ERliyeti......ccceeveoiiiieiiee e 226
A, GeNElOIArak ..c.eoieieie e 226
b. MOHUK’ta Cocugun Hak ve Fiil ERliyeti........ccccocevevereeceerererererererennns 227
2. CoCUBUN AdI VE SOYAAI ..vviiiiiiecciiiee ettt ettt e e e e svae e 232
3. GeNEl OIArak ..ceeieiii e 232
o TR 0o Yol U =W T o ¥ | SR 235
(ol Oo Lol U =¥ ] o Yo V7 Lo | SRRR 243
d. DegerlendirMe ........ooiiiiiiiieeeete e 249

3. GOCUBUN VESAYETT ..eeutiiiiiiiiieiieeeeete ettt e 252



Icindekiler 13

4. COCUBUN 1aS@SI/NAFAKASI ..voveveeeeieieeceeeieetceeeee ettt s 258

LT Oo Lol U ={ ] o LY |1 T ol = { ISR 263

[ D= =T o 1 = o T 268

1. Sozlesme Hukukunda Cocugun DUrUMU ......ceeevceveeeeieieeeeriiee e 268

2. Is Sézlesmesi Bakimindan Cocugun Ustiin Yarari.....ccceeeeeveveveverevevenne. 270

. Tirk Milletlerarasi Usul Hukukunda Cocugun Ustiin Yarari.......ccccceevevevereuennne. 273
A, GENELOIAraK ...eeieeeicieee e e 273

B. Tirk Mahkemelerinin Milletlerarasi Yetkisi Bakimindan Cocugun Yarari..... 274

C. Yabanci Mahkeme Kararlarinin Taninmasi ve Tenfizinde Cocugun

Yararinin Kamu Diizeni YOnUnden INCelenmMesSi........ecveeveeeeeeeeeeeeeeeeeseanes 277
IV. BOIUM DeBerlendirMesi.....cccueicccuiieeciie ettt et e et e 286
SONUCG ... ceeicireeecerreeeseereneeeereraee s renasesseenssssenssssssnnssssennsssseensssssensssssennssssennnnnns 289




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


