
TURKISH FAMILY LAW  
(Engagement, Marriage, Divorce and  

the Consequences of Divorce)

Assoc. Prof. Dr. İpek SAĞLAM
Faculty Member, Department of Civil Law

Faculty of Law Marmara University



PREFACE ..........................................................................................VII

TABLE OF CONTENTS .................................................................................. IX

LIST OF ABBREVIATIONS ........................................................................ XIX

§ 1. IntRoduCtIon ........................................................................1
I. THE CONCEPT OF FAMILY LAW, ITS SUBJECT 

MATTER AND SIGNIFICANCE .................................1
A. THE CONCEPT OF FAMILY LAW ........................................1
B. SUBJECT MATTER OF FAMILY LAW .................................2
C. SIGNIFICANCE OF FAMILY LAW ........................................3
D. THE MAIN PRINCIPLES OF FAMILY LAW .....................5

§ 2. EngAgEmEnt ............................................................................7
I. THE CONCEPT, THE IMPORTANCE AND THE 

LEGAL CHARACTER OF ENGAGEMENT .................8
II. THE CONSTITUENT ELEMENTS OF 

ENGAGEMENT .........................................................10
A. THE MUTUAL PROMISES OF MARRIAGE ...................11

1. Is there a time limit to wait for a reply? .............................12
2. Is there a need for an engagement before marriage? ......13

B. THE PARTIES TO BE OF DIFFERENT SEXES ..............14
III. THE CONDITIONS FOR VALIDITY OF THE 

ENGAGEMENT .........................................................14
A. CAPACITY NEEDED FOR THE ENGAGEMENT .........14

TABLE OF CONTENTS



X

B. THE IMPEDIMENTS OF ENGAGEMENT ......................16
IV. PROVISIONS OF THE ENGAGEMENT ....................21

A. THE OBLIGATION TO CONCLUDE THE 
MARRIAGE ..................................................................................21

B. THE OBLIGATION OF LOYALTY ..................................... 23
C. RIGHTS ARISING FROM ENGAGEMENT .................... 23

V. TERMINATION OF THE ENGAGEMENT ...............26
A. MARRIAGE (ACHIEVEMENT OF THE PURPOSE) . 26
B. MARRIAGE WITH A THIRD PERSON ........................... 26
C. DEATH OF ONE OF THE ENGAGED PERSONS 

(IMPOSSIBILITY OF THE MARRIAGE) .........................27
D. OCCURENCE OF THE DISSOLVING CONDITION ..27
E. OCCURRENCE OF AN ABSOLUTE 

IMPEDIMENT TO MARRIAGE ......................................... 28
F. PARTIES REACHING A SETTLEMENT ..........................29
G. TERMINATION OF THE ENGAGEMENT 

THROUGH UNILATERAL BREACH ............................... 30
VI. CONSEQUENCES OF THE TERMINATION OF 

THE ENGAGEMENT .................................................33
A. MATERIAL COMPENSATION ........................................... 34
B. IMMATERIAL COMPENSATION ......................................39

1. The determination of the immaterial compensation .....42
2. The allegation of immaterial compensation by 

the inheritors and the inter vivos transfer of moral 
compensation ..........................................................................43

C. RETURNING OF THE GIFTS ..............................................43
1. The gift .....................................................................................45
2. The conditions and the legal characteristics of the 

concept ..................................................................................... 46
D. STATUTE OF LIMITATIONS .............................................. 49

§ 3. mARRIAgE .................................................................................51
I. THE CONCEPT AND THE LEGAL CHARACTER ...53



XI

A. CONTRACT OPINION ...........................................................53
B. CONDITION TRANSACTION OPINION ...................... 54
C. FAMILY LAW CONTRACT OPINION ............................. 54

II. THE PREREQUISITES FOR MARRIAGE ................55
A. CAPACITY TO MARRY ...........................................................55

1. Discretionary power ............................................................. 56
2. Marriage age ............................................................................57

a. Extraordinary marriage age ......................................... 60
b. Ordinary marriage age .................................................. 63
c. People incapacitated for marriage .............................. 64
d. People who need consent from legal 

representatives ................................................................ 64
III. MARRIAGE IMPEDIMENTS ....................................65

A. DEFINITE MARRIAGE IMPEDIMENTS ........................ 66
1. Kinship .................................................................................... 66

a. Kinship by blood ............................................................ 66
b. Kinship by marriage ...................................................... 68
c. Adoption........................................................................... 69

2. Existence of a present marriage ...........................................70
3. Mental illness ..........................................................................71

B. INDEFINITE MARRIAGE IMPEDIMENTS ...................73
1. Period of delay .........................................................................73
2. Certain contagious diseases ................................................75

IV. FORM REQUIREMENTS OF MARRIAGE ...............76
A. FORM REQUIREMENTS BEFORE THE 

MARRIAGE CEREMONY ..................................................... 77
1. Inspection of the application and the objection ..............78
2. Objection to the rejection by the marriage officer .........79
3. License to marry .....................................................................79

B. FORM REQUIREMENTS DURING THE 
WEDDING CEREMONY ........................................................ 80



XII

C. FORM REQUIREMENTS AFTER THE 
WEDDING CEREMONY .........................................................81

V. INVALIDITY OF THE MARRIAGE ..........................82
A. THE INEXISTENCE OF MARRIAGE ............................... 83

1. Marriage concluded in between two people of the 
same sex ................................................................................... 83

2. Marriage ceremony performed not before an 
official marriage officer .........................................................85

3. Both parties being present simultaneously before 
the marriage officer ............................................................... 86

4. The aftermath of the inexistence of marriage ................ 87
B. ANNULMENT OF MARRIAGE ......................................... 88

1. Absolute annulment of marriage ....................................... 90
a. Present marriage ..............................................................93
b. Deficiency of capacity to make rational judgment ..95
c. Presence of the prohibited degrees of kinship 

in between the spouses ................................................. 96
d. Insanity ............................................................................. 97

2. Relative annulment of marriage ........................................ 97
a. Absence of the discretionary power for a 

temporary reason.............................................................98
b. Defects in intent ............................................................. 99

aa. Mistake .................................................................... 100
bb. Fraud ........................................................................ 103

aaa. Fraud on integrity and honor ........................ 105
bbb. Concealing a dangerous disease................... 106

cc. Duress ...................................................................... 107
c. Lack of the consent of the legal representative ...... 108

3. Action for Annulment ........................................................ 109
VI. DEATH AND DISAPPEARANCE ............................ 113

A. DEATH ........................................................................................ 113
B. DISAPPEARANCE ...................................................................114



XIII

C. SEX REASSIGNMENT ...........................................................114
§ 4. dIVoRCE ..................................................................................115

I. THE CONCEPT OF DIVORCE AND OPINIONS 
OVER DIVORCE ...................................................... 118

II. GROUNDS OF DIVORCE ........................................120
A. ADULTERY ................................................................................ 120

1. Conditions of adultery ....................................................... 120
2. What happens if the intercourse is in between two 

people of the same gender? ................................................ 121
3. Historical development of the concept .......................... 122
4. Intercourse with the third party ...................................... 122
5. Examples from some decisions ........................................ 123
6. Evidencing adultery ............................................................ 123
7. Foreclosure of the right to sue .......................................... 124

B. ATTEMPT ON LIFE, GRAVE ASSAULTS OR 
INSULTS ..................................................................................... 126
1. Attempt on life ..................................................................... 126
2. Grave assaults ....................................................................... 128
3. Insults .................................................................................... 129

a. Foreclosure of the right to sue ................................... 130
b. The character of the divorce ground ....................... 130

C. COMMITTING A HUMILIATING CRIME AND 
LEADING A DISHONORABLE LIFE .............................. 131
1. Committing a humiliating crime .................................... 131
2. Leading a dishonorable life ............................................... 132

D. DESERTION .............................................................................. 134
1. General information ........................................................... 134
2. Conditions of desertion ..................................................... 135

a. Desertion of the conjugal home by one of the 
spouses ............................................................................ 135

b. The desertion must last at least six months ............ 137



XIV

c. A notification must be conveyed to the 
deserter by the judge or the notary and yet the 
deserter must not return back ................................... 138

E. INSANITY .................................................................................. 140
1. Insanity of one of the spouses ...........................................141
2. The disease to be incurable ................................................141
3. Matrimonial life becoming intolerable .......................... 142

F. GENERAL GROUNDS OF DIVORCE ............................. 142
1. Rupture of conjugal relations ........................................... 143

a. Matrimonial union being ruptured.......................... 145
b. Matrimonial life becoming intolerable ................... 146
c. The issue of fault ........................................................... 147

2. Both spouses reaching to an agreement on divorce .... 149
a. The marriage has to last at least one year ............... 150
b. There must be a joint divorce request or the 

acceptance of the other spouse’s divorce claim ..... 151
c. The judge should hear the spouses personally ...... 152
d. Approval of the agreement concluded in 

between the spouses by the judge ............................. 152
3. Non establishment of the matrimonial life ................... 154

a. The rejection of a previously petitioned 
divorce suit, based on any one of the divorce 
grounds ........................................................................... 155

b. Three years must have passed since the 
rejection verdict of the divorce claim, and the 
conjugal life not being established ever since 
for whatsoever reason, during that period .............. 155

c. One of the spouses raising a divorce action ........... 156
III. GENERAL INFORMATION REGARDING 

DIVORCE ................................................................. 157
A. SUBJECT MATTER OF THE ACTION ........................... 157
B. THE AUTHORIZED AND COMPETENT COURT ... 160



XV

C. PARTIES AND THEIR CAPACITY TO SUE ..................161
IV. APPLICABLE PROCEDURES THROUGHOUT 

THE DIVORCE AND THE SEPARATION SUITS ...163
A. PROCEDURAL RULES ......................................................... 165
B. MEASURES TO BE TAKEN WHILE THE 

PROCEEDINGS ARE ONGOING ..................................... 166
1. Measures for common household ................................... 167
2. Measures for the spouses ................................................... 168
3. Measures regarding the children ..................................... 169

V. DIVORCE GROUND ................................................ 170
VI. JUDICIAL SEPARATION ........................................ 170

A. DIVORCE-SEPARATION RELATIONS ..........................171
B. LEGAL CONSEQUENCES OF SEPARATION ..............174

VII. DIVORCE DECISION AND IT’S CONSEQUENCES 175
A. DIVORCE DECISION .............................................................175

1. Subject of the action ............................................................175
2. The legal character of the action.......................................176

B. THE CONSEQUENCES OF A DIVORCE DECISION .176
1. Consequences of divorce regarding the ex-spouses .....176

a. Termination of the marriage and the 
opportunity to remarry ............................................... 177

b. Dissolution of the matrimonial property regime .. 177
c. Maintaining or changing the personal status 

acquired by the marriage .............................................178
d. The termination of the mutual rights arising 

from inheritance law .....................................................181
e. A pending uncertainty: the surname of a 

married woman ............................................................. 184
f. Starting of the period of limitation .......................... 187

2. Consequences of divorce regarding children ............... 187
a. Parental authority (child custody) ........................... 188



XVI

b. Establishing personal relations with the child ....... 192
aa. Establishment of personal relations between the 

mother or the father to whom the custody has 
not been assigned and the child ......................... 192

bb. Establishment of personal relations in between 
the child and the third parties ............................ 196

c. Settlement of child support (child 
maintenance) for the child ......................................... 198

d. The impact of the divorce decision on the 
surname of the child, who was born in 
matrimonial union .......................................................200

3. The economical consequences of divorce ..................... 203
a. Material compensation, the concept and it’s 

conditions.......................................................................204
aa. The material compensation claiming party to be 

faultless or to be at lesser fault ............................204
bb. The defendant party to be faulty ....................... 205
cc. Infringement of present or prospective interests 

of the plaintiff because of divorce ...................... 205
dd. The amount and the form of material 

compensation .........................................................206
b. Immaterial Compensation and it’s conditions ...... 208

aa. The defendant to be at fault ................................ 208
bb. An infringement of the personal right of the 

plaintiff ....................................................................209
cc. Determining the form and the amount of 

immaterial compensation .................................... 210
aaa. Immaterial compensation claim from the 

third parties........................................................211
c. Poverty alimony and it’s conditions ......................... 212

aa. A demand made by one of the ex-spouses........ 213
bb. The demanding party to be faultless or at lesser 

fault ........................................................................... 213
cc. The falling into poverty of the alimony 

demanding party ....................................................214



XVII

dd. The amount of poverty alimony must be in 
proportion to the economical status of the 
obliged party ........................................................... 215

ee. The term of alimony ..............................................216
ff. The competent court .............................................216

d. The form of payment of the material 
compensation and the poverty alimony ...................217

e. The modification of the alimony and the 
compensation .................................................................217

f. The termination of the alimony or the material 
compensation ................................................................ 218

g. Period of limitation ...................................................... 220


